IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

DR. DAVI D CHAPMAN,
Plaintiff,

V. Il CIVIL ACTION NO. 2:01CVv37
(Judge Keel ey)

HEALTH WORKS MED GROUP

OF WEST VIRG NI A, I NC.,

a West Virginia Corporation,

an affiliate corporation

of the follow ng nanmed def endants,
CORPORATE HEALTH DI MENSI ONS, | NC. ,
and its successor CHD/ MERI DI AN
HEALTH CARE, a corporati on,

Def endant s.

ORDER DENYI NG PLAI NTI FF'S MOTI ON TO REMAND

Before the Court is the plaintiff’s notion to remand this
civil action to the Circuit Court of Mneral County, which is
now ripe for consideration. For the reasons that follow the
Court finds that it has subject matter jurisdiction to hear this
civil action and, therefore, DENIES the plaintiff’s notion to
remand.

. PROCEDURAL AND FACTUAL BACKGROUND

Dr. David Chapman (" Chaprman") filed his civil action in the
Circuit Court of Mneral County, West Virginia on May 15, 2001,
and then filed an anended conplaint on My 24, 2001. The

defendants removed the case to this Court on June 15, 2001,
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foll owi ng which Chapman filed his nmotion to remand, contending
that his conplaint sets forth the elenents of breach of
contract, detrinmental reliance, violation of good faith and fair
dealing, fraud and i ntentional conduct under West Virginia |law,
and that no cause of action alleges a violation of the
Enpl oynent Retirenment Inconme Security Act of 1974 (ERI SA) 29
U.S.C. 8 1001 et. seq. Consequently, Chapman clains there is no
basis for this Court’s exercise of jurisdiction.

Section 1441 of Title 28 of the United States Code states:
"Any civil action of which the district courts have origina
jurisdiction founded on a claim or right arising under the
Constitution, treaties or laws of the United States shall be
renovabl e wit hout regard to the citizenship or residence of the
parties." 28 U . S.C. 8 1441(b). To be renovabl e under 28 U S.C.
8§ 1441, a state action nust lie within the original jurisdiction
of the district court, and its jurisdiction nust be

ascertainable fromthe face of the conplaint. Cook v. Georgetown

Steel Corp., 770 F.2d 1271, 1274 (4" Cir. 1985).

The party seeking renmoval bears the burden of establishing

federal jurisdiction. WIlson v. Republic Iron & Steel Co., 257

US 92 (1921). Renoval jurisdiction is strictly construed
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because of the significant federalism concerns it raises.

Shanrock oil & Gas Corp. v. Sheets, 313 U. S. 100 (1941). |If

federal jurisdiction is doubtful, remand is necessary. Mil cahey

v. Colunbia Organic Chem Co., Inc., 29 F.3d 148, 151 (4" Cir.

1994) (citing In re Business Men's Assur. Co. of Anerica, 992

F.2d 181, 183 (8" Cir. 1993)). In determ ning whether a
conplaint raises a federal question, pursuant to 28 U S.C. 8§
1331, a court nust first discern whether federal or state |aw
creates the cause of action. Milcahey, 29 F.3d at 151.
Therefore, the Court nust exam ne the pleadings to determ ne
whet her plaintiff’s clainms were properly renmovable and, if so,
identify facts in the pleadings supporting its jurisdiction.

Chapman’s anmended conpl ai nt contains the follow ng
al | egati ons:

(1) Plaintiff resides in Mneral County, West Virginia;

(2) Defendant Health Works Med Group of West Virginia, Inc.
is a corporation organized in West Virginia with its principal
pl ace of business in Mneral County, West Virginia,

(3) Corporate Health Dinmensions, Inc. ("CHD') is a health
managenent conpany operating as the Wstvaco Famly Medical

Center and is the "de facto" enployer of David R Chapman;
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(4) The Westvaco Fam |y Medical Center was under contract
wi th Meridian Occupati onal Health Care Associates, Inc. until it
changed contracts on October 4, 1999;

(5) On August 26, 1999, Meridi an Corporate Heal thcare nerged
with CHD, becom ng known as CHD Meridi an Heal t hcar e;

(6) The Westvaco Fami |y Medi cal Center continued operating
wi thout interruption and with the same enployees during the
formati on/ nmerger;

(7) Uponits formation as a licensed corporationto practice
medi ci ne, the Health Wrks Medical Group of West Virginia, Inc.
came under the authority of the West Virginia Board of Medicine
and the provisions of the West Virginia Medical Practice Act,
West Virginia, Code Chapter 30, Article 3, Section 1 et. seq.;

(8) Corporate Health Di nensi ons (CHD) nanmed Chapman its sol e
menber and director in the application for certificate of
aut horization to practice nedicine and surgery as a nedical
corporation in West Virginia;

(9) CHD conpelled Chapman to grant it or its designee the
"irrevocable and wunconditional option" to purchase all the
out standi ng shares of stock in Health Wrks Med Group of West

Virginia, Inc.;
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(10) CHD exercised its stock purchase option after executing
a witten agreenent with Chapnman

(11) On August 26, 1999, Health Wrks Med G oup of West
Virginia, Inc. and Chapman created an enpl oynent contract;

(12) On October 3, 1999, the contract was executed and
signed by Chapman as the president and enpl oyee of Health Works
Med Group of West Virginia, Inc.;

(13) Paragraph 4 of the contact set forth enpl oyee benefits
whi ch were to be described in Appendi x B. Appendi x B was bl ank;

(14) M chael D Amari o, Executive Vice President of
Operations, Primary Care Service Division of CHD, nmmiled the
enpl oynent contract to Chapman;

(15) D Amario met with the enpl oyees of the Westvaco Fam |y
Medi cal Center and assured them that nothing would change with
regard to "conpensation, hours of work, benefits, etc.";

(16) D Amario "expressly and clearly"” informed enpl oyees
that they would have an uninterrupted continuation of their
benefits;

(17) Chapman practiced nedicine for 20 years and al ways
carried short termand long termdisability insurance as well as

life insurance;
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(18) On Septenber 15, 1999, Meridian i ssued a nmenorandumto
Chapman advising himthat his disability insurance would cease
on his | ast day of enployment with Meridian, but he was eligible
to convert to an individual policy iif he returned the
application and premum within 31 days after his insurance
term nated. Neither Chapman nor the enployees of Wstvaco
Fam |y Medical Center exercised this option because of the
representations made by D Amario. Chapman asked D Anmario
specifically about his “health, life and disability insurance,”
and D Amario again told him that his benefits would continue
wi thout interruption or a waiting period;

(19) CHD changed the benefits provided to enployees of
Heal th Works Med Group from Fortis to Unum

(20) On Decenber 13, 1999, Dr. Chapman suffered a "l arge,
| eft hem spheric cerebral vascular event." Chapman coul d not
continue practicing as a physician and was paid short-term
disability benefits for a six-nonth period. No long-term
disability benefits were paid upon expiration of the short-term
disability benefit period;

(21) D Amario was an agent/enpl oyee of defendants and was

acting within the scope of enpl oynent;
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(22) The defendants nade representations that were fal se and

m sl eadi ng;

(23) The defendants made representations know ng they were

fal se; and

(24) Chapman bel i eves he has no acti on agai nst the i nsurance
conpany but, rather, a direct cause of action against all the

def endant s.

1. DI SCUSSI ON

A. Plaintiff's State Law Claims Relate to His
Enpl oyee Benefit Pl an

"A state common | aw cause of actionis renovabl e under ERI SA
if it ‘relates to’ an enployee benefit plan within the neaning
of section 514(a), 29 U.S.C. 8 1144(a), and falls within the
scope of the statute’'s civil enforcenment provisions, found in

section 502(a), 29 U S.C. 8§ 1132(a)." Smth v. Dunham Bush,

Inc., 959 F.2d 6, 8 (2™ Cir. 1992).
The defendants renoved this action on the basis of the
Court’s federal question jurisdiction. They contend that

Chapman’s state | aw causes of actions are connected to certain



Chapman v. Health Wirks Med G oup et al. 2: 01CV37

ORDER DENYI NG MOTI ON TO REMAND

claims for benefits under CHD s |long-term disability plan and
group termlife insurance plan.

Chapman argues that his clains are not preenpted by ERI SA,
as he is not seeking benefits from the plan or asserting
wr ongdoi ng by the plan personnel. Rather, Chapman contends that
he is suing his fornmer enployers for damages for making false
representations that fraudulently induced him to drop his
cover age.

Al t hough Chapman asserts breach of contract, detrinmental
reliance, violation of good faith and fair dealing, fraud and
intentional conduct on the part of his enployers, Chapman’s
clains relate to an enployee benefit plan and can be
di stingui shed from cases where state |law clainms were remanded.

In Pizlo v. Bethlehem Steel Corp, 884 F.2d 116, 120 (4" Cir

1989), for exanple, the court held that the state I aw clains for
breach of contract for enploynent, prom ssory estoppel and
negligent msrepresentation did not relate to the enployee
benefit plan and were not preenpted by ERI SA. The enpl oyer made
prom ses to the enployees that there would not be nore cuts in
staff. 1d. at 117. Subsequently, sonme of the plaintiffs were

term nated before their 62" birthdays and received |ower
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benefits due to a pension plan amendnent. 1d. The court stated
that the state law claims “do not bring into question whether
plaintiffs are eligible for plan benefits, but whether they were
wrongfully term nated from enploynent after an alleged oral

contract of enploynent for a term” Id. at 120.

In the present case, the essence of the state lawclains is
t hat Chapman's enpl oyer orally prom sed that his benefits under
the plan would continue wthout interruption. Although the
enpl oyees in Pizlo sought conpensatory damages in terms of
wages, pensions, health, life and disability benefits, their
state law cl ai ns focused on wongful term nation of enploynent,
rather than questioning whether they were eligible for plan
benefits. In contrast, Chapman’s demand for "damages" is based
exclusively on his enployer’s oral prom se for the uninterrupted
continuation of plan benefits.

Custer v. Sweeney, 89 F.3d 1156 (4!M Cir. 1996), is also

di sti ngui shabl e. In that case, the Fourth Circuit held that
ERI SA does not preenpt |egal nmalpractice clains against
attorneys representing ERI SA plans. Furthernore, in Coyne &

Del any Co. v. Selman, 98 F.3d 1457 (4th Cir. 1996), the Fourth

Circuit referenced its decision in Sweeney and held that a
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plaintiff's state |aw professional malpractice claim against
i nsurance providers was not related to the enployee benefit
pl an, and thus was not preenpted by ERI SA

In support of its findings in Coyne v. Delany, our circuit

mai nt ai ned that the professional malpractice claim at issue
there “does not fall within any of the categories of |aws that
courts have generally held to be preenpted by ERISA.” Id. at
1471 (citing Sweeney, 89 F.3d at 1167). It also held that ".
Virginia’s professional nalpractice |aw does not, either
directly or indirectly, seek to bind a plan admnistrator to
particul ar choi ces or preclude uniformadm nistrative practice.”
ld. Moreover, ". . . Virginia s conmon | aw mal practice actionis
not an ‘alternative enforcenment nmechanism for enployees to
obtain ERISA plan benefits.” Id. (citing Sweeney, 89 F.3d at
1167). Finally, the court found that the state | aw clai mdid not
“inplicate the relations anong the traditional ERISA plan
entities, including the principals, the enployer, the plan, the
fiduciaries and the beneficiaries.” Id. (citing Sweeney, 89 F. 3d

at 1167).
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The state lawclains inthis case do inplicate the rel ations

bet ween ERI SA entities. Thus, the reasoning in Coyne & Del any,

that the ERISA entities were not inplicated because the
mal practice occurred before the plan becane effective and before
def endants began to act as Plan Admnistrator and Plan
Super vi sor, id. at 1471, does not apply here where an ora
prom se was made by the enployer after a plan was already in
ef fect and Chapman was a participant.

Many circuits have held that ERI SA preenpts suits alleging

breaches of oral prom ses or nodifications of pension plans. See

Smith v. DunhamBush, Inc., 959 F.2d 6 (2™ Cir. 1992) (cl ai ns of breach
of oral prom se to pay pension-related benefits and negli gent

m srepresentation were preenpted); Lister v. Stark, 890 F. 2d 941

(7th Cir. 1989)(clainms for fraud and breach of oral contract to
nmodi fy pension plan to permt uninterrupted service credit were

preenpted); Cefalu v. B.F. Goodrich Co., 871 F.2d 1290 (5" Cir.

1989) (breach of contract cl ai mprecl uded where plaintiff was orally
assured that hisretirenment benefits would beidentical tothose of

ot her enpl oyees); Anderson v. John Morrell & Co., 830 F. 2d 872 ( 8!"

Cir. 1987) (breach of contract claimpreenpted, where plaintiff
alleged that he was orally prom sed additional benefits by
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enpl oyer); and Jackson v. Martin Marietta Corp., 805 F.2d 1498

(11t Cir. 1986) (breach of contract claim asserting that
plaintiff was prom sed a particul ar pension service date in an
interview was preenpted).?

Furt her support for this perspectiveis foundinEl norev. Cone

MIIs Corporation, 23 F. 3d 855, 863 (4" G r. 1994), acasein whichthe

plaintiff’'s statelawcl ainms for breach of contract, fraud, unjust
enri chnment, breach of fiduciary duty, negligence, accounting and
conspi racy were preenpted by 8514(a) of ER SA because al | of the cl ains
clearly related to the ERI SA-covered pl an. There, an enpl oyer had nade
representationsinaletter toenpl oyees that were not i ncorporatedin
the formal plan docunents.

VWiile it recognizes that the tort clains alleged in the
present case do not expressly refer to ERISA or affect the
structure or adm nistration of the plan, this Court believes the

plaintiff is using state law as an alternative enforcenent

1nWarren v. Blue Cross &Blue Shield of S.C., 129 F. 3d 118,
1997 WL 701413 (4" Cir. Nov. 12, 1997) (unpublished), the Fourth
Circuit Court of Appeals affirmed the district court’s determ nation
t hat 88 502(a) and 514(a) of ERISApreenptedthe plaintiff’'s state |l aw
clainms for fraudul ent i nducenment and negli gent representati on based on
the enpl oyer’s representations regarding plaintiff's retirenment
benefits during negotiations.
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mechani smto recei ve benefits. See Hampers v. WR. Grace & Co.,

Inc., 202 F.3d 44, 54 (1st Cir. 2000) (holding that the breach of
contract claim was an alternative enforcement nechanism.
Essentially, Dr. Chapman is attenpting to enforce an oral
prom se regarding the plan in order to obtain benefits in the
form of damges from the enployer. His claim clearly is
preenpt ed under 514(a).

B. Plaintiff's Clains Are Preenpted Under
8§502(a) of ERI SA.

In addition to concluding that Chapman's state |aw cl ains
“relate to” the enployee benefit plan, this Court also nust
anal yze whether his state law clains are preenpted by 8502(a).
Because these plans are "enployee welfare benefit plans”
pursuant to 29 U. S.C. 8§ 1002(1), the defendants assert that the
related state |law clains are preenpted by 8502(a) of ERISA, 29
U S.C § 1132(a).

Even though a state lawclaimmay "relate to" an ERI SA pl an
and may be preempted under 8514(a), it may not fall under the
civil enforcenment schenme of 8502(a). Thus, a state |law claim
must be preenpted by 8502(a) to support removal to federal

court. Metropolitan Life Ins. Co v. Tavylor, 481 US 58, 66
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(1987); Rommey v. Lin, 94 F.3d 74, 80 (2" Cir. 1996); Dukes v.

US Heal t hcare, Inc., 57 F.3d 350, 355 (3d Cir), cert denied, 516

US 1009 (1995); Lister v. Stark, 890 F.2d 941, 943 (7" Cir.

1989); Lancaster v. Kaiser Found. Health Plan, 958 F. Supp.

1137, 1144 (E.D. Va. 1997).
Section 502(a) of ERISA states the follow ng:

(a) Persons enpowered to bring a civil

action A civil action may be brought

(1) by a participant or beneficiary
(B) to recover benefits due to him
under the ternms of his plan, to enforce
his rights under the terns of the plan,
or to clarify his rights to future
benefits under the ternms of the plan.

(3) by a participant, beneficiary or
fiduciary,
(A) to enjoin any act or practice which
vi ol ates any provision of this title or
the terms of the plan, or (B) to obtain
ot her appropriate equitable relief (i)
to redress such violations or (ii) to
enforce any provision of this title or
the ternms of the plan.

The definition of participant includes “any enployee or
former enployee . . . who is or may becone eligible to receive
a benefit of any type froman enpl oyee benefit plan.” 29 U.S. C.

8§ 1002(7). The Supreme Court in Firestone Tire and Rubber Co.

v. Bruch, 489 US 101, 117 (1989), held that “fornmer enployee”

refers to an enployee who has “a reasonable expectation of
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returning to covered enploynent” or “a col orable claimto vested
benefits.”

Al t hough Chapman contends that his clains do not seek the
recovery, enforcenent or clarification of rights to benefits
under an ERI SA pl an, the damages he demands are couched in terns
of policy benefits. In the anmended conplaint, he asserts that
he is entitled to recover the follow ng:

(1) Long term disability benefits in the
amount of $6, 000 per nonth, conmencing July

11, 2000 and continuing thereafter;

(2) 20 days of long termdisability for the
nont h of June 1999;

(3) Life insurance coverage in the anount of
$150, 000;

(4) such other and further relief as the | aw
permts to be just and proper.

Plaintiff’s Amended Conplaint at 5.2 That | anguage indicates

t hat Chapman, as a former enployee and a plan participant, is

2Plaintiff also asserts punitive damages (w t hout specifyi ng an
amount) for detrinental reliance, violationof goodfaithandfair
deal ing, fraud, and i ntentional conduct. However, the crux of his
demand for all clainms is for damages in ternms of plan benefits.
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seeking to recover or enforce benefits due him based on the

oral prom se of his enployer.:?

The clainms in the case at bar are simlar to those in Sm th

v. Dunham Bush, where the plaintiff sued the enployer, rather

t han the plan, for additional benefits, based on oral assurances
of additional nonies. The Second Circuit held that Smth
essentially sought to clarify his rights to future benefits and,
thus, his claimfell within the meaning of 8502(a). Smith, 959

F.2d at 11. This Court views Chapman’s clainms in the sanme |ight.

11,  CONCLUSI ON

In summary, although Chapman attenpts to distinguish his
case from those that fall under the guise of ERISA, on simlar
facts many courts, including the Fourth Circuit, have rul ed t hat

federal |aw preenpts the state |aw cl ai ns.

81n Warren, supra note 1, the Court of Appeals rejected the
enpl oyee’ s assertion that he was not seeking benefits, but
damages "neasured by reference to the benefits due to hi munder
t he ERI SA pl an," concludi ng that this measurenent of damages in
terns of the plan benefits amounted to an attenpt to “recover or
enforce benefits allegedly ‘due’ to himunder that plan.” 1997
WL 701413 at *2-3.
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Accordingly, this Court has subject matter jurisdictionover
this civil action because Chapman’s anmended conpl aint sets forth
a claimunder federal |aw, pursuant to section 514(a) of ERI SA,
29 U.S.C. § 1144(a), and 8§502(a) of ERISA, 29 U.S.C. §1132(a).
The plaintiff's Motion to Remand is, therefore, DEN ED. It is
so ORDERED

The Clerk is directed to transmt a copy of this Order to
all counsel of record.

DATED: Oct ober 30, 2001.

[ SI

| RENE M KEELEY
UNI TED STATES DI STRI CT JUDGE
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